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This review brings together both the legal literature and original empirical research regarding the advisability of amending the
Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics Act or creating new Department of Education regu-
lations to mandate that all higher education institutions survey their students approximately every 5 years about students’
experiences with sexual violence. Legal research conducted regarding the three relevant federal legal regimes show inconsistent
incentives for schools to encourage victim reporting and proactively address sexual violence on campus. Moreover, the original
research carried out for this article shows that the experience of institutions that have voluntarily conducted such surveys
suggests many benefits not only for students, prospective students, parents, and the general public but also for schools them-
selves. These experiences confirm the practical viability of a mandated survey by the Department of Education.
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Since at least the mid-1980s, surveys measuring the incidence
and prevalence of sexual violence against college students, par-
ticularly women, have consistently shown a general prevalence
of such violence in 20-25% range among college women as a
whole. Thus, 20-25% of college women nationally are sexually
victimized while in college, overwhelmingly by men who they
know (Benson, Gohm, & Gross, 2007; Bohmer & Parrot, 1993;
Fisher, Cullen, & Turner, 2000; Koss, Gidycz, & Wisniewski,
1987; Krebs, Lindquist, Warner, Fisher, & Martin, 2007).
Some of these studies have used a national sample (e.g., Fisher
et al., 2000), whereas others have studied students at one col-
lege or university or a small group of institutions as exemplary
of college and university students generally (e.g., Krebs et al.,
2007). Although the number of single schools whose students
have been surveyed is small, both the incidence rates found
by surveys administered with a national sample and those
administered with students at a single school display consis-
tently high rates of sexual violence.! Nevertheless, at least
according to publicly available information, very few schools
have surveyed their own students specifically for the purpose
of assessing the incidence of sexual violence at their own insti-
tutions and confirming their own campus’ prevalence rates.
As a result, although most college and university adminis-
trations are likely aware of the general or national sexual vio-
lence incidence rates, few have prevalence or incidence data
reflecting the size of the problem on their specific campuses.

Most members of the campus community know still less about
the occurrence of this violence in their own community. The
general public, including prospective students and their par-
ents, know the least.

The reason for this lack of knowledge is not only due to
most schools’ failure to survey their students. In fact, general
or nationally representative studies have repeatedly shown that
90% or more of student victims do not report their victimiza-
tion (Bohmer & Parrot, 1993, p. 63; Fisher et al., 2000,
p. 24; Koss et al., 1987, p. 169). Therefore, schools that rely
strictly on victim reporting, as most schools do, likely get rel-
atively few reports in comparison to the sexual violence actu-
ally occurring. The research has also confirmed that victims’
reasons for not reporting are dominated by beliefs that others,
especially those in positions of authority, will not believe the
victim (Bohmer & Parrot, 1993, p. 63; Fisher et al., 2000,
p. 24; Warshaw, 1988, p. 50). Such hostile responses on the
part of police and other law enforcement in the criminal justice
system are well documented in the research (Seidman &
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Vickers, 2005, p. 468). Nevertheless, many schools still rely on
such traditional criminal justice methods as the primary method
by which victims can report.

In light of the extremely high nonreporting rates and the rea-
sons victims give for not reporting, some institutions have
begun to depart from traditional criminal justice reporting
mechanisms and to set up alternative mechanisms such as
on-campus rape crisis counselors or victims’ advocates (Kar-
jane, Fisher, & Cullen, 2002, p. 132). At these institutions, sur-
vivors are perceived to report the violence at greater rates
(Karjane et al., 2002, p. 87).

This disconnect between appearance and reality puts any
given college or university on the horns of a dilemma: Does
an institution seek to end the violence by encouraging victim
reporting and otherwise drawing attention to the problem, and
risk gaining a reputation as a dangerous campus? Or does the
institution ignore the problem and discourage victim reporting
either passively or actively and appear to be a less dangerous
institution? Add into the mix that the campus across town or
one step below or above in the rankings may choose to ignore
the problem, leaving a school to explain to potential and current
students and their parents why it appears to have so much more
crime than a competitor institution. Thus, this dilemma creates
clear incentives for schools nof to encourage victim reporting.

Legally, this dilemma and its incentives to suppress victim
reporting are further exacerbated by the federal legislation and
administrative regulations that apply to sexual violence in edu-
cation, particularly by a statute called the Jeanne Clery Disclo-
sure of Campus Security Policy and Campus Crime Statistics
Act (Clery). At the same time, Clery and the significantly more
powerful sexual harassment prohibitions under Title IX of the
Educational Amendments of 1972 (Title IX) also require
schools to respond to and seek to prevent sexual violence once
they are aware of specific instances of violence. Moreover, as
both lawsuits by individual plaintiffs and enforcement by the
Departments of Education (ED) and Department of Justice
(DOJ) increase, so does the risk of very expensive liability for
schools that do not respond properly once violence occurs.

This combination of the incentive to discourage victim
reporting on the front end and the risk of liability from inade-
quate responses on the back end further intensifies the dilemma
facing schools. On one hand, by not addressing sexual violence
proactively through, for instance, creating and staffing a dedi-
cated victims’ services office on campus, fewer victims are
likely to come forward, and schools at least believe that they
are less likely to have to deal with the threats to their public

image that could come with more victims reporting. On the
other hand, when a case of sexual violence comes along where
a victim does report, this same campus has no dedicated staff
member with expertise in how best to respond to sexual vio-
lence and is more likely to be unprepared in many other ways.
The school in this situation is left scrambling to learn how to
respond while an active case is rapidly developing, and often
making many mistakes along the way, mistakes that could ulti-
mately prove to be very expensive.

This legal environment and the dilemma that both underlies
and is exacerbated by it leads, full circle, back to the surveys
already mentioned. Schools surveying their students do not
have to rely on victim reporting to determine whether they need
to respond to a widespread campus sexual violence problem or
to develop response systems hurriedly in the shadow of a rap-
idly developing and potentially high publicity case. Instead,
these institutions can employ such surveys to assess the extent
and dynamics of the sexual violence problem among their stu-
dents and use the survey results to inform their institutional
responses to the specific manifestations of the problem on their
campuses, well ahead of any high-profile or ultimately high-
liability report of sexual violence. Thus, when a high- or even
low-profile case comes to light, the school will be prepared to
address it competently and in compliance with the law. Even
better, understanding the incidence and dynamics of such vio-
lence on their campuses will help institutions craft prevention
efforts that will stop or at least reduce the violence itself and
therefore lessen the chances of high, as well as low, profile
cases occurring in the first place.

This article sets out both legal and experience-based reasons
for schools to undertake such surveys. It first discusses the legal
support for these surveys, including the legal requirements that
schools must meet under Title X and Clery. Second, it reviews
the results of a fact-finding and information gathering investi-
gation regarding surveys that have been conducted voluntarily
by individual schools to measure the incidence of sexual vio-
lence among the institution’s students. Third, it brings these
analyses together with a proposal that Clery be amended or
ED pass regulations requiring all schools to conduct surveys
of students along the lines of those conducted by two particular
the model universities. Previous articles have proposed this
solution (Cantalupo, 2011, 2012), and the research reviewed
here adds support to this recommendation based on the actual
experiences of schools that have conducted such surveys with
their students. This research confirms the practical viability and
benefits of the ED survey to students, prospective students, par-
ents, the general public, and schools themselves.

The Legal Environment Surrounding Campus
Peer Sexual Violence

Prior legal research has collected and analyzed the three major
federal legal regimes that define a higher education institu-
tion’s responsibilities to respond to incidents of campus peer

sexual violence, [ifleIXRCleR A CasE AW TeEading theue
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schools at all schooling levels regardless of the level of school
involved in a specific case. Various state laws may also be
applicable in any given case, but those laws are beyond the
scope of this article. This section will review the legal research

settlement in a Title IX case to date was in Simpson v. Univer-
sity of Colorado Boulder (2007), when two college women
were gang raped as a part of an unsupervised football recruit-
ing program that the university had evidence was leading to
sexual violence. The university ultimately paid US$2.85 mil-
lion to the plaintiffs, hired a special Title IX analyst, and fired
some 13 university officials, including the President and foot-
ball coach (Rosenfeld, 2008, p. 418). Other large settlements
include six-figure settlements by Arizona State University
(Muggeridge, 2009) and the University of Georgia (Rosen-
feld, 2008, p. 420).

Beyond these high-profile cases, there have been many
other instances where courts have allowed a Title IX claim
to proceed to a jury for a determination as to whether the

school violated the statute. [Schicolsihiavelbeenifounditorhave

sexual violence, generally, even a single instance of violence
will be considered sexual harassment (Office for Civil Rights,
2001, p. 6).

AgamstIReTISchool (Cannon v. University of Chicago, 1979;
Franklin v. Gwinnett County Public Schools, 1992), and [§€¢%

(Office for Civil Rights, 2001, p. 1).
Both enforcement jurisdictions derive from the fact that
schools agree to comply with Title IX in order to receive federal
funds (Office for Civil Rights, 2001, pp. 2-3).

The private right of action requires a plaintiff/survivor to
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incidentiof sexualiViolence (Vance v. Spencer County Public
School District, 2000, pp. 258-259). If a plaintiff can meet

that standard, the damages that the school could be required
to pay are quite significant. While most cases settle out of
court, the settlements give a sense of what both sides antici-
pate the damages awarded by a jury would be. The largest

1. The school does nothing at all (e.g., McGrath v. Domin-
ican Coll., 2009; Rinsky v. Boston Univ., 2010).

2. The school talks to the alleged perpetrator, who denies
the allegations, makes no determination as to which
story is more credible (S.S. v. Alexander, 2008), and
then does nothing, including nothing to protect the vic-
tim from any retaliation from the alleged perpetrator or
his friends as a result of her report (e.g., Doe v. Erskine
Coll., 2006).

3. School officials tell the victim not to tell anyone else,
including parents and the police (Murrell v. Sch. Dist.
No. 1, 1999).

4. The school waits or investigates so slowly that it takes
months or years for the survivor to get any redress (e.g.,
Albiez v. Kaminski, 2010; Williams v. Bd. of Regents,
2007).

5. School officials investigate in a biased way, such as
through their treatment of the survivor or characteriza-
tion of her case (e.g., Babler v. Arizona Bd. of Regents,
2010; Kelly v. Yale Univ., 2003).

6. The school determines or acknowledges that the sexual
violence did occur but fails to or minimally disciplines
the assailant or other students engaging in retaliatory
harassment, or also disciplines the victim of the vio-
lence (e.g., Doe ex rel Doe v. Coventry Bd. of Educ.,
2009; Terrell v. Del. State Univ., 2010).

7. School officials investigate and determine that the
sexual violence did occur and proceed to remove the
victim from classes, housing, or transportation ser-
vices where she would encounter her assailant,
resulting in significant disruption to the victim’s edu-
cation but none to the assailant’s (James v. Indep.
Sch. Dist. No. 1-007, 2008).

8. The school requires or pressures the survivor to con-
front her assailant or to go through mediation with him
before allowing her to file a complaint for investigation
(S.S. v. Alexander, 2008).
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In addition, the case law in this area increasingly gives a
sense of when school responses are adequate under Title IX,
since two clear trends emerge from cases where courts have
granted schools’ motions for summary judgment or to dismiss
the plaintiffs’ Title IX claims.

(e.g., Theriault v.
Univ. of S. Me., 2004).

o)
Q
=3
=
o
w2
-+
=+
o
-
=
¢

S
&
~

Sch. Dist., 2011).
These cases show that schools can face significant liability if

not able to successfully show that the school had ‘“actual
knowledge” of the violence, due to three problems with the

ffactualiknowledgerstandardiand how it has been applied by

the courts as a whole.
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harassment cases where this question was posed, the decisions
are fairly evenly split between courts that find that the school
must have actual knowledge of the harassment experienced
by the particular survivor bringing the case (e.g., Ross v. Mer-
cer Univ., 2007), those that state that the school’s knowledge of

the peer harasser’s previous harassment of other victims is suf-
ficient to meet the actual knowledge standard (e.g., J.K. v. Ariz.
Bd. of Regents, 2008) and ambiguous decisions (e.g., Ostran-
der v. Duggan, 2003)..

Finally,

. This is in

(Gebser v. Lago Vista Ind. Sch.

—_
Nel
O
0

p. 296

i >

. In addition, the rule adopted by the
Supreme Court in the sexual harassment in employment cases

because under this standard, if they have such policies and
procedures in place, but a plaintiff fails to use them, the
employer has a defense against liability for the harassment
(Faragher v. City of Boca Raton, 1998, p. 807; Burlington
Industries, Inc. v. Ellerth, 1998, p. 764).

A decade plus of experience with the actual knowledge stan-
dard demonstrates that these are not the incentives created by
the standard. In fact, as already noted, doing nothing at all is
both most schools’ response of choice, even though it is also
the response that is most likely to qualify as deliberate indiffer-

school’s response to a sexual harassment case, which causes
OCR to undertake a fairly comprehensive investigation of that
school’s response system (Office for Civil Rights, 2001, p. 14).
This investigation often includes a close review of institutional
policies and procedures, as well as the steps the school took to

addition, in a website entitled How the Office for Civil Rights
Handles Complaints, OCR specifies that it will look at all files
relating to past sexual harassment cases and interview those
involved, particularly relevant school personnel (U.S. Depart-
ment of Education, n.d.-a). OCR cases are generally resolved
through a “letter of finding” (LOF) and may require a school
to change its policies and procedures, but the law does not
empower OCR with the ability to award monetary damages
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to victims for violations of their rights. In fact, OCR’s only
financially based enforcement power allows it to withhold all
federal funds from a school, but the law does not provide a
mechanism for awarding those dollars to student survivors.
OCR’s approach is both more comprehensive and more
exacting than the court standard. Thus, in addition to the afore-
mentioned list of institutional responses that have gotten
schools in trouble in private lawsuits, each category of which
includes OCR investigations where schools have been found
in violation of Title

Despite these differences, OCR’s enforcement, like enforce-
ment of Title IX in the court context, encourages schools to
avoid, passively or actively, knowledge of campus peer sexual
violence. First, OCR’s complaint process is not well publi-
cized. Only a single page entitled How to File a Discrimination
Complaint with the Olffice for Civil Rights is posted on the OCR
website (U.S. Department of Education, n.d.-b), and OCR’s
own guidance and an April 2011 “Dear Colleague Letter”
(DCL) regarding sexual violence never explain how one would
go about initiating an investigation or where one might file a
complaint, even while referring to OCR investigations (Office
for Civil Rights, 2001, pp. i, iii, 5-6, 8, 10, 11, 14-15, 20-22;
Ali, 2011, pp. 9-12, 16). Although recent developments dis-
cussed subsequently may be changing this, the Center for Pub-
lic Integrity’s series on campus sexual violence confirms that
“few students know they have the right to complain” and “the
number of investigations into sexual assault-related cases is
‘shockingly low’” (Jones, 2010).

Second, and more critically, lack of publicity regarding
OCR’s resolution of the complaints that it does receive
diminishes the reach of those resolutions because schools that
have not been investigated cannot learn from previous investi-
gations and proactively fix any problems with their own
response systems. The only way that OCR provides for anyone
other than a complainant or the school being investigated to see
the resolution of most cases is through filing a Freedom of
Information Act (FOIA) request.” If schools or individuals wish
to see various OCR LOFs but do not know which ones in par-
ticular, they must file a blanket FOIA request for all of the
LOFs in a particular time frame, against a particular school,
or in some similar category. With the exception of a couple
of recent cases, links of which are available from a website
entitled Recent Resolutions (U.S. Department of Education,
n.d.-c), the letters are not available in ED’s public FOIA read-
ing room. Moreover, even though the only way a member of the

public can read the LOFs is through filing a FOIA request, the
request process is particularly lengthy for these documents (see
also Cantalupo, 2011, pp. 236-239). This means that the vast
majority of school officials will not wait for months or expend
the labor involved in filing and receiving results from a blanket
FOIA request that might not even contain a case that is on
point. Thus, although OCR’s more exacting “knew or should
have known” standard has the potential to fix some of the prob-
lems with the “actual knowledge” standard required in private
lawsuits, general ignorance about OCR’s complaint process,
and investigation results fails to create incentives for schools
to seek out knowledge of peer sexual violence or at the very
least not to avoid that knowledge.

Fortunately, a combination of OCR attention to sexual vio-
lence and community activism is changing this picture some-
what. First, OCR has made available several high-profile
investigations on its website since 2010, including Yale Uni-
versity (Hibino, 2012), the University of Notre Dame (Osgood,
2011), Eastern Michigan University (EMU; Criswell, 2010a),
and Notre Dame College (Criswell, 2010b). In addition,
high-profile resolutions in which OCR has worked with DOJ
have been posted on the DOJ Civil Rights Division Educational
Opportunities Section’s website, most recently in a case involv-
ing the University of Montana (Bhargava & Jackson, 2013).

In addition, several groups of college students and recent
graduates, dominated by sexual violence survivors, have signif-
icantly raised the profile of OCR’s complaint option and
increased public scrutiny of how OCR is investigating or resol-
ving complaints. Two groups, the IX Network (Stancill, 2013)
and Know Your IX (Lachman, 2013), have formed informal
national networks of students and recent alumni of various
schools. The IX Network has worked informally with students
and alumni filing complaints against various universities,
including Ambherst College, Dartmouth College, Occidental
College, Swarthmore College, the University of California,
University of North Carolina, and the University of Southern
California. Know Your IX has launched a website, http://kno-
wyourix.org/, and both groups participated in a protest in front
of ED, which was connected to a Change.org petition
“demand[ing] that the Department of Education step up to hold
colleges and universities publicly accountable for complying
with federal law about protecting survivors of sexual assault
like us” (ED ACT NOW, 2013).

All of this activity has generated new questions and contro-
versies over OCR’s and DOJ’s compliance directives and the
consequences that those directives might have on issues related
to reporting. The issue of greatest recent concern deals with
what schools must do once they receive a report of victimiza-
tion, including issues such as what school staff and faculty are
required to report to others at the institution, at what level of
detail they must report it, which of these reports require an
investigation, and how school officials’ reports will affect sur-
vivors’ willingness to report to school employees in the first

place. For instance, OERISEESIANSEO0IS Ay HONbENbIE

victimized (Ali, 2011, p. 5; Bhargava & Jackson, 2013, p. 15).
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Past legal research has explained that, like Title IX, fHENCIEFy

Fepottediavictimization (Cantalupo, 2009), primarily through

a set of provisions referred to as the

Campus Sexual Assault
Victin's'Bill'of Rights(CSAVBR). Unlike Title L, Cleialsg

according to the FBI’s defi-
nitions of such offenses (Cantalupo, 2011). The Campus Sexual
Violence Elimination Act (Campus SaVE) recently made minor
amendments to both sets of Clery provisions (Buzuvis, 2013).

under Clery, so victims can only get injunctive relief (c.g..
requiring the school to change its policies or take other actions
on a going forward basis) but no monetary compensation for
Clery violations.

Nevertheless, violating Clery can still be quite expensive for
schools, since ED has the power to fine schools for violating
Clery, whereas OCR has no fining capability. CSAVBR
requires schools to publish policies that inform both on-
campus and off-campus communities of the programs designed
to prevent sexual violence provided by the school, as well as
the procedures in place to respond to sexual violence once it
occurs. It further specifies that a school’s educational programs
should raise awareness of campus sexual violence. Also, proce-
dures adopted to respond to such violence must include proce-
dures and identifiable persons to whom to report, the right of
victims’ to notify law enforcement and to get assistance from
school officials in doing so, instructions as to how to preserve
evidence of sexual violence, notification to students regarding
options for changing living and curricular arrangements and
assistance in making those changes, and student disciplinary
procedures that explicitly treat both accuser and accused
equally in terms of their abilities “‘to have others present” at
hearings and to know the outcome of any disciplinary proceed-
ing. Campus SaVE, which comes into effect in March 2014,
amends Clery to include domestic violence, dating violence,
and stalking within Clery’s purview, to specify information that
must be included in campus policies, and to require that notice
of these policies be given, in writing, to those who report a
victimization.

Probably the most visible sexual violence case involving the
Clery Act was the 2006 rape and murder of Laura Dickinson in
her dormitory room at EMU by a fellow student. The school
initially told Dickinson’s family that her death involved “no
foul play,” then informed the family over 2 months later of the
arrest of the student since convicted of raping and murdering
her (Menard, 2007; Williams, 2008). As a result of a complaint
filed against EMU for violations of the Clery Act (Menard,
2007), the school eventually agreed to pay US$350,000 in fines
for 13 separate violations of the Clery Act, the largest fine ever
paid in a sexual violence case (according to publicly available
information), and settled a state law—based tort case with
Dickinson’s family for US$2.5 million (Larcom, 2008). The
case eventually led to the president, vice president for Student
Affairs, and director of Public Safety being fired (Schultz,
2007), and an estimated US$3.8 million in costs from the
fines, the settlement with the Dickinson family, and “sever-
ance packages, legal fees and penalties” (Schultz, 2007).

According to the publicly available information, before
EMU, the largest fine levied against a school was US$200,000
against Salem International University (Loreng, 2001) for not
reporting five sex offenses, not regularly providing counseling
and other victim support services, “actively discourag[ing vic-
tims] from reporting crimes to law enforcement or seeking relief
through the campus judicial system” (Loreng, 2001), and
responding to survivors’ reports with “threats, reprisals, or both”
(Loreng, 2001). Furthermore, the school would not make accom-
modations for new living and academic arrangements for victims
following an assault, and survivors were inadequately informed
of their rights to pursue disciplinary action against the assailant
(Loreng, 2001).

The most recent and next highest fine of US$165,000 was
levied against Yale for six separate reporting violations of
Clery prior to 2004 (Kingkade, 2013). The fine was reduced
to US$155,000 after Yale pointed out that it corrected one vio-
lation nearly immediately after making the error, in early 2005
(Hua, 2013). Miami University of Ohio was also apparently
fined US$27,500 (Susman & Sikora, 1997), again for a combi-
nation of underreporting various crimes, including sex
offenses, and “fail[ing] to initiate and enforce appropriate pro-
cedures for notifying both parties of the outcome of any insti-
tutional disciplinary proceeding brought alleging a sex
offense” (Carter, 2004). Finally, in 2000, Mount St. Clare Col-
lege was evidently the first school to be fined US$15,000, in
part for two rapes that were reported to police but did not
appear in the school’s reports since the perpetrators were never
criminally charged (Leinwand, 2000).

As these cases indicate, in addition to its CSAVBR provi-
sions, Clery establishes requirements for schools to report and
publish certain categories of crime that occur on campus. [l

about Which SehoolsitoNattendi(Rep. Gooding, 1990, p. 1).
Therefore, the Clery Act’s focus is on establishing requirements
for schools to report and publish certain categories of crime that
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occur on campus, including sex offenses. Unfortunately, [CléFj

and then to report those statistics to the general public. There-

fore, it does not acknowledge or address the sexual violence
victim nonreporting issue, the public image dilemma facing
schools when they try to increase reporting, or the incentives
this dilemma creates for schools to suppress reporting.

Clery also encourages schools to think of their responsibil-
ities to respond to sexual violence between students in terms of
facilities and the school’s role as a landlord, an ineffective per-
spective that suffers from the persistent myth that sexual vio-
lence is primarily committed by strangers and that has been
consistently debunked by research on the incidence and perpe-
tration of sexual violence (Fisher et al., 2000; Koss et al.,
1987). The statute does this because it bases its reporting
requirements on geography (i.e., whether a criminal act took
place on, off or adjacent to campus) rather than on the identity

of the perpetrator and victim. INStitutions arerequired toreport

crimes based on four factors: (1) where the crime occurred; (2)
the type of crime; (3) to whom the crime was reported; and (4)
Whenithelcrimewasiteportedl( Office of Postsecondary Educa-
tion, 2005, p. 23; 2011, p. 11). Thus, Falerhanjequitinglan

In doing so, Clery assumes that an institution can protect
students from sexual violence through its landlord’s obligations
involving control of facilities and traditional policing and secu-
rity methods, such as campus lighting and blue light phones.
Such methods focus on protections effective primarily against
stranger rapists in that improving campus lighting eliminates
dark alleys in which stranger rapists might hide, and blue light
phones provide ways to get police protection when fleeing a
stranger rapist. As such, they are unlikely to prevent or reduce
risk for the vast majority of campus sexual violence cases not
occurring in public areas where lighting and phones would be
protective.

Indeed, none of these methods are the most effective ways to
prevent sexual violence by persons acquainted with the victim,
and all of these approaches encourage schools to use the tradi-
tional law enforcement reporting methods with their victim
reporting suppressing effects. As a result, despite its greater
focus than Title IX on the front-end reporting of sexual vio-
lence, Clery does no better and likely worse than Title [X in cre-
ating the incentives for schools to be open and transparent
about crime occurring on campuses, as Clery was originally
intended.

Due Process Rights of Accused Students

Research on the case law regarding the due process rights of
students accused of conduct warranting suspension or expul-
sion from a public school demonstrates that these precedents
further support many of the same principles discussed in the

context of Title IX and CleryX This case law, of course; is not
applicable to the front-end reporting structure because it only
comes into play once a report has been made, and the institu-
tion’s disciplinary procedures are operating. However, on the
back end, the case law confirms that there are no legal require-
ments that institutions treat accused students like criminal
defendants with the full panoply of due process rights to which
criminal defendants are constitutionally entitled, and therefore
that Title IX’s and Clery’s approaches of placing accusing stu-
dents and accused students on as equal of a playing field as pos-
sible do not engage in constitutional violations. Thus, schools
can comply with Title IX and Clery without significant risk
of liability to accused students.

In fact, in the sexual violence context, research has uncov-
ered only three cases where a court found a college to have vio-
lated an accused student’s due process rights (Doe v. University
of the South, 2011; Fellheimer v. Middlebury Coll., 1994;
Marshall v. Maguire, 1980) and in only the Doe case did the
court require the institution to pay any damages, although these
were only a small fraction of the amount for which the accused
student asked, basically amounting to a tuition refund (Doe v.
University of the South, 2011). It appears that no courts have
overturned a school’s decision to sanction a student for peer
sexual violence, even in the Doe case. Courts have, however,
rejected challenges based on due process requirements for
criminal defendants (e.g., Gomes v. Univ. of Maine Sys.,
2005) and have consistently reiterated the distinction between
disciplinary hearings and criminal proceedings (e.g., Ray v.
Wilmington College, 1995). Thus, although the due process
cases do not address victim reporting, their consistency with
Title IX and Clery demonstrate that they present no barrier to
taking a different approach to victim reporting as in the Title
IX and Clery context (for more details on this analysis, see Can-
talupo, 2009).

As this review of the law also demonstrates, with the excep-
tion of the recent resolution in an action against the University
of Montana, mentioned previously and discussed more subse-
quently, OCR, DOJ, and the courts have not required schools
to do surveys of their students regarding their experiences with
sexual violence. However, as the University of Montana reso-
lution confirms, OCR and DOJ at least see a survey as allowed
by law and well within their powers to require. In addition, as
the next section will elucidate, some schools have voluntarily
conducted such surveys. The next section will therefore review
the research that collected information regarding these volun-
tary surveys. The final section will explore the possibility of
a government-mandated survey in light of both the law and the
experiences of schools that have conducted voluntary surveys.

A “Survey” of Campus Peer Sexual Violence
Surveys

Emerging from the legal context reviewed previously is the
potential usefulness of surveying students at a specific school
as a way of overcoming various barriers to victim reporting.
However, this utility is purely theoretical absent any schools’
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actual use of such surveys. Therefore, this article also reviews
research that sought to gather information from schools that
have conducted such surveys with their students about the
schools’ experiences with these surveys. Although a quite
small number of schools were identified as having surveyed
their students, the information provided regarding those
schools’ experiences confirmed that these surveys are not just
theoretically but are actually useful in achieving a variety of
goals. These schools’ experiences demonstrate several benefits
for schools in conducting such surveys, in addition to avoiding
the problematic aspects that exclusive reliance on victim-
reporting involves. This section of the article will review the
methodology and results of this study.

Methodology

Because this article deals with victim nonreporting as an insti-
tutional and legal problem, this study sought to gather informa-
tion about surveys conducted by schools with their students for
institutional purposes. This meant that the survey was con-
ducted at least in part to inform the institution’s administration
about its students’ experiences of violence. Therefore, this
study did not seek to gather information about surveys where
the research was conducted by faculty, doctoral candidates,
or similar researchers solely for research purposes (e.g., for a
dissertation and/or publication in an academic journal) and was
not intended to be sought or shared with the institution’s
administration.

Because of this focus on surveys with an institutional pur-
pose, inquiries about schools that had conducted institutional
surveys were sent via electronic mail to three groups: (1)
faculty and researchers who participated in a national scientific
meeting involving gender-based violence on college campuses
sponsored by the University of Kentucky Center for Research
on Violence Against Women (about 23 faculty and researchers
in all), (2) an electronic Listserv for campus Women’s Center
staff, the Women’s Resource and Action Centers List
(WRAC-L), and (3) an electronic Listserv for campus person-
nel who work with campus sexual violence programs, the
Sexual Assault Program Coordinators (SAPC). WRAC-L has
approximately 450 subscribers, is hosted by googlegroups,
and is currently maintained by University of Minnesota
employees. SAPC has 750 subscribers, and is hosted, moder-
ated, and maintained by University of Virginia employees.
The two Listservs were selected because many of the subscri-
bers to these lists are in administrative roles dealing with sex-
uval and other forms of gender-based violence on their
campuses and are thus likely to be aware if their campuses had
conducted any of the institutional-type surveys with which
this study was concerned. Only one e-mail was sent to the
SAPC list because it took some time for the author to sub-
scribe to the list, but two e-mails (one original request and one
reminder) were sent to the WRAC-L Listserv.

The e-mail made clear that the kinds of surveys most rele-
vant to the research were those conducted specifically on sex-
ual or related forms of gender-based violence and at least in

part for institutional purposes. However, it stated that institu-
tional surveys on a wider range of topics that included some
questions on sexual or related violence or surveys conducted
primarily for faculty research purposes were of secondary
interest. The e-mail asked those who knew of or who had been
involved in conducting such surveys to contact the author by
e-mail or phone if the person was willing to share information
about the survey or surveys. It specified that the author would
follow up by telephone to conduct a 30- to 45-min interview to
discuss the reasons and purposes for conducting the survey and
any impact the survey had on the institution’s responses to sex-
ual or related violence on campus. It also assured recipients that
identities of schools and sources would be kept confidential and
that respondents need not share the results of the victimization
surveys that their schools had conducted.

The e-mail asked those recipients who knew of schools that
had conducted such a survey but who did not have sufficient
information about the survey to forward the e-mail to someone
at the school who could share such information. Recipients
were also invited to forward the request onto other relevant
Listservs and contacts. At least one recipient forwarded the
request on to the Listserv of the Division on Women and Crime
of the American Society of Criminology. Other recipients may
have also sent the request to other Listservs or individuals but
did not inform the author that they did so. Finally, the e-mail
invited recipients who were at schools that had not conducted
such a survey but who wanted their schools to do so to
e-mail that wish to the author, again specifying that their iden-
tities and schools’ identities would be kept confidential.

Those who responded to the research request were inter-
viewed by telephone about the context surrounding the surveys.
Interviews lasted an average of 45 min and ranged from 33 min
to an hour and 10 min. Questions dealt with how and for what
reasons the institution decided to conduct a survey, whether the
survey had been repeated over multiple years, with whom the
survey results were shared and whether they were made avail-
able to the general public, whether the survey data had resulted
in any changes in institutional responses to sexual or related
violence at the school, and, if so, what those changes were. For
those schools that repeated surveys, questions also investigated
issues such as the reasons for repeating the survey, whether
incidence rates changed between surveys, and what respon-
dents believed led to those changes or the lack thereof.

The study was methodologically limited by a variety of fac-
tors, which collectively prevented it from using a methodology
with rigorous empirical controls. First, it was seeking information
about surveys of a very specific kind: those focused on sexual or
related violence and conducted for institutional purposes, surveys
which anecdotal evidence and the legal and practical disincen-
tives reviewed previously suggest are relatively rare. Second,
anecdotal and experience-based evidence also indicates that
knowledge of institutional surveys tends to be limited to those
employees responsible for or particularly concerned about the
topic of the survey, and knowledge of surveys on such controver-
sial topics as sexual violence is likely to be kept to an even smaller
group of employees with higher expectations of confidentiality
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about the data gathered. E-mails were sent to WRAC-L and SAPC
subscribers precisely because those lists include subscribers who
are college and university employees working in offices likely to
know about institutional research being conducted regarding sex-
ual or related gender-based violence.

Third, responses to the research request e-mail may have
been discouraged by recipients’ awareness of the enhanced
confidentiality surrounding their schools’ surveys, as noted
previously. In addition, though the author promised confiden-
tiality, recipients may not have had sufficient confidence in
that promise, coming as it did from a relative stranger.
Furthermore, the author’s profession as a lawyer and a Title
IX expert may have discouraged recipients from speaking
with her due to the heightened concern about compliance on
many campuses in light of the recent spurt of OCR complaints
discussed previously.

As a result of all of these factors, the sample size of schools
whose survey experiences are discussed subsequently is very
small in comparison to the number of institutions of higher edu-
cation in the United States. In addition, the small number of
schools who responded may not accurately represent the num-
ber of schools who have done institutional surveys with their
students. As indicated in the “Implications for Policy, Practice,
and Future Research” section, other avenues of research focus-
ing on schools participating in studies such as the American
College Health Assessment or ones that have received Office
of Violence Against Women (OVW) grants may yield more
information about schools’ use of these surveys.

Results

The research resulted in information regarding institutional
surveys conducted on sexual violence or interpersonal violence
at 15 different colleges or universities, ranging from large state
universities to small and midsized private institutions, as well
as historically Black colleges and universities. One university
made its survey instrument available to other schools in its
region, resulting in the survey being administered at another
seven institutions. Respondents affiliated with another four
schools expressed interest in conducting such surveys but had
not yet done so.

Of these 15 institutions, the majority conducted surveys spe-
cifically related to the incidence of sexual violence. Only one
school had solely measured the incidence of sexual violence
as a part of a survey dealing with a range of other issues,
although several others mentioned participating in other sur-
veys not exclusively focused on sexual or related violence.

The most frequently stated reason for doing a survey on
incidence rates was to assess the need for and effectiveness
of existing programs and institutional responses to sexual vio-
lence. Eight of the fifteen schools gave this specific reason, and
six others gave similar reasons such as assessing students’
awareness and perceptions of campus sexual violence
resources and reasons for not reporting. Two also gave the
additional reason that merely conducting the survey itself edu-
cated students about the seriousness of the issue in the eyes of

the university and community, as well as about some of the
dynamics of the problem. These campuses varied between
institutions with numerous educational programs and a coordi-
nated range of services related to sexual violence, including a
victims’ services office with full-time staff, and schools with
no such office or coordinated programs and services.

Three campuses, including some that were looking to assess
their sexual violence programs and services, conducted the sur-
veys due to pressure from the campus or outside community,
including around high-profile cases or more general student
or faculty/staff activism related to the institution’s responses
to sexual violence. In addition, at least three schools conducted
their surveys in connection with or at the same time as overall
efforts related to a grant funded by the OVW at DOIJ. Six other
schools conducted surveys funded by the National Institutes of
Justice (NIJ), also at DOJ.

With regard to the most prominent reason for doing the
survey, assessing the campus’ sexual violence programs and
services, when interviewees were asked about whether the sur-
vey results actually influenced the institution’s responses or
incidence rates, answers were mixed. First, nine schools had
conducted the surveys once but not followed up, or at least not
by using a substantially similar survey instrument, making
results from one survey difficult or impossible to compare with
the others. In addition, two schools had conducted the research
recently or were preparing to repeat or modify a past survey, so
it was too early to assess the impact of the results.

In three cases, the survey results spurred significant
changes, although other factors, especially organized student
and faculty/staff activism around the issue, were also signifi-
cant pressures toward change. In addition, those who initiated
the survey at one school used it to confirm the need for the sex-
ual violence services and programs that the campus had already
established. Therefore, the survey results in these cases may
have functioned primarily as additional evidence and a tool for
advancing the activists’ goals.

Related to the involvement of campus activists, another
factor that interviewee answers indicated influenced what
schools did with the survey results was the degree to which
the survey results were made public. Only two of the schools
that conducted surveys fully publicized the research results,
both schools where activism was also a major factor. Three
additional schools made survey results semipublic, by includ-
ing the survey results in annual reports on campus crime,
addressing the data on sexual violence as a part of campus
briefings regarding broad-based research on general campus
climate issues, or releasing information on the results to a lim-
ited number of student activists involved in ongoing efforts to
revamp university policies and procedures (knowing that
those activists could release the information to the public if
they wished to do so). The remainder of the schools had only
released the results to a limited number of employees and
none of these schools made major changes to their campus
responses.

In addition, at six schools that worked with outside research-
ers to conduct surveys, the researchers offered to do open
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forums and other follow-up programs regarding the data gath-
ered by the surveys. Despite this request, only two of these
schools held limited briefings involving only university
employees. While one school’s briefing was to a “packed
room” of seemingly engaged audience members, that school
appeared not to do anything significant with the data. In addi-
tion, an Office for Civil Rights complaint was subsequently
filed against that school for mishandling sexual violence cases.
At the other school, the briefing was less well attended and
those who attended explicitly discussed their concerns about
the effects on the school’s public image of releasing the data.

Two universities presented models for the type of survey
that this study recommends in the following section. Both are
large public institutions but are located in different regions of
the country, one in the Northeast and one in the South.* Both
have surveyed their students multiple times using research
instruments (one focused primarily on experiences of sexual
violence and the other surveying sexual and physical violence
and stalking) using experientially based questions, and both
have publicly announced the results of the surveys to their cam-
pus and wider communities. Faculty members at these univer-
sities have designed the surveys and led the research teams.
The Presidents’ offices have funded all of the surveys in whole
or in part, and all of the surveys have been conducted for insti-
tutional purposes to measure the rate of sexual violence among
the student population of that university in order to inform the
university’s responses to the problem. Both universities have
also been awarded OVW grants, although at the second univer-
sity the grant was not linked to the campus’ survey, since the
university applied for the OVW grant prior to the completion
of the survey.

One of these universities has conducted sexual violence sur-
veys 4 times with their students, with a period of 612 years
between the surveys. In all cases, the surveys were adminis-
tered with a random sample of students in February. The sam-
ple in the first survey was 524 women undergraduate students,
in the second 651 undergraduates of all genders (64% women),
in the third 2,405 undergraduates (64% women), and in the
fourth 4,406 students (65% women), or 40% of the entire
undergraduate student population. The first two surveys used
paper-and-pencil surveys administered in academic classes
exclusively, and the third and fourth used approximately half
paper-and-pencil and half web-based surveys, raising the num-
ber of students surveyed and cutting the costs of the survey sig-
nificantly. All surveys defined “unwanted sexual experiences,”
“sexual contact,” and “sexual intercourse,” then asked students
how many times during the current academic year ‘“‘someone
had sexual contact with you when you didn’t want to” and “you
had sexual intercourse with someone when you didn’t want to.”
The most recent survey also asked questions about stalking and
physical violence, as well as questions drawn from the Sexual
Experiences Survey developed by Koss, Gidycz, and Wis-
niewski (1987), related to use of force or threats, incapacitation,
or coercion by someone in a position of authority.

In the first survey, 37% of women undergraduates experi-
enced unwanted sexual contact, unwanted sexual intercourse,

or both. In the second, that number dropped to 21%, and in the
third it remained steady at 21%. In the fourth survey, it again
dropped to 16%. Thus, between the first and the second, as well
as the third and the fourth surveys, the sexual violence inci-
dence rates went down. However, incidence rates stayed steady
during the period between the second and third surveys. The
university began major new innovations in its response to sex-
ual violence in the years between the first and second and the
third and fourth surveys, including creating and staffing a vic-
tims’ services office in the first period and beginning a bystan-
der intervention program in the period between the third and
fourth surveys. In contrast, it made no significant changes to its
existing response systems between the second and third sur-
veys. While causation is impossible to determine absolutely,
the concurrence of the innovations adopted and the drop in inci-
dence of sexual violence on campus is unlikely to be purely
coincidental.

At the second of these model universities, the survey has
been administered twice, with the time in between survey
administrations running about 3 years. The surveys measured
students’ experiences with sexual, physical, and stalking victi-
mizations and used a random sample of 1,010 female graduate
and undergraduate students in the first survey and 2,001 in the
second survey. Both surveys were done via an anonymous, tel-
ephonic method in the spring semester. The section of the study
dealing with victimization prevalence asked whether students
had experienced physical, sexual, or stalking victimization dur-
ing the students’ time at the university. For women who
reported victimization during their time at the university, a sub-
sequent section of the study gathered information regarding the
context of the victimization.

In the first survey, 36.5% of students reported sexual, phys-
ical, or stalking victimization, including 20.9% reporting sex-
ual victimization including coercion, sexual assault, and rape.
Three years later, the total number had dropped to 34.1%, and
the sexual victimization prevalence had dropped to 19.1%.
Although this was not a statistically significant drop, it showed
a trend in the right direction, which was corroborated by other
evidence in the second survey. For instance, students in the sec-
ond survey had a more accurate understanding of the dynamics
of sexual violence in the campus context and reporting of vic-
timization increased by one and one half times. It should also
be noted that the interval between surveys was one half to one
quarter the length of the other model university’s intervals. The
second model university may eventually achieve a statistically
significant drop if its institutional changes are given more time
to affect the campus.

Like the first university did between its first and second and
between its third and fourth surveys, the second university
adopted new institutional responses to sexual, physical and
stalking-related violence between the two surveys it adminis-
tered, including opening a victims’ services office. That new
office made significant changes to campus prevention and edu-
cation programs, and the campus also improved safety of pub-
lic spaces and identified and revised relevant policies and
procedures.

Downloaded from tva.sagepub.com at UNIV OF OREGON on January 17, 2015


http://tva.sagepub.com/

Cantalupo

237

Interestingly, when interviewees at these two universities
discussed the effect of the surveys on their institution’s public
image, they talked only about the positive effects. At one uni-
versity, an interviewee mentioned that the university regularly
tells prospective students and their parents about the survey
results because they “normalize[] your institution” and the uni-
versity “isn’t afraid of the data.” Student and parental reac-
tions, moreover, recognize the accuracy of the data: “When
you tell them that it’s no different here, we just want to be
proactive and straight-forward [about the problem]. they kind
of go ‘yeah.” They’re fine; they get it; it doesn’t scare them
away.”

At the other university, when the President’s office released
the data to the public, it did a full press briefing, complete not
only with the survey results but also how the university planned
to address the problem. The (nontenured) faculty member who
led the push to do the survey and to release the results in such a
public manner promised the President’s office that she would
take all calls and inquiries from the public regarding the survey,
including any negative ones. In the only call she received from
a prospective student or a parent, a mother told her that she was
sending her daughter to the university because of the survey
and the school’s response to the survey results. This experience
confirms the experiences of the first model university, where an
interviewee stated that concerns about the effects on public
image of “having this data out there ... is a false fear.”

Finally, the faculty involved in the sexual violence surveys
at both of these universities have not only contributed to the
health and safety of their students, they have also added signif-
icantly to their research and publication records by mining the
data from these surveys and writing academic articles about
the survey findings. Thus, these universities have gotten multi-
ple benefits and experienced almost no detriments from con-
ducting these surveys.

Implications for Policy, Practice, and Future Research:
A Government-Mandated Survey

Due to the serious disincentives to encouraging reports of vic-
timization that was presented in the first section of this article,
the author has suggested elsewhere that the Clery Act should be
amended or regulations under the Clery Act be created either to
add an obligation that every school conduct victimization sur-
veys with its students (Cantalupo, 2011). The information col-
lected here, regarding the positive experiences of schools
voluntarily conducting such surveys, adds to the reasons for
Congress and/or ED to adopt this approach. It also provides
some models, already being used with significant success,
models that concretize the original, largely theoretical, pro-
posal and help present a variety of options for how different
aspects of the survey can be designed.

Under this more fleshed-out proposal, schools would be
required to administer to all or a random sample of their stu-
dents a standard survey developed by ED every 5 years or in
a similarly appropriate interval. The survey would ask students
questions designed to determine the incidence of sexual and

related forms of gender-based violence (such as stalking and
physical violence from an intimate partner) on that specific
campus. While measuring victimization rates would be the pri-
mary purpose of such a survey, schools could be given the
option of adding questions that serve other purposes such as
gathering information about contextual factors for the violence
(e.g., was force, incapacitation, or coercion involved; did the
victim know the assailant) or assessing the effectiveness of
current institutional responses (e.g., whether students know
about policies and procedures, how survivors are accessing
services, if survivors reported the violence, to whom and what
response did they receive). Schools would submit results of
their surveys to ED and publish them in their campus crime
report. Especially in light of the experience of the first model
university discussed in the previous section, the surveys could
be administered via a web-based method to keep costs low.

Requiring such a survey would take schools out of their cur-
rent “middle-man” position and set up a mechanism by which
students report directly to the public about the actual incidence
of sexual and related forms of violence among students. As
such, institutions would no longer have to rely only on victim
reporting in determining the scope and dynamics of the prob-
lem that the law requires them to address. With a fuller and
more accurate picture of the incidence and dynamics of sexual
violence among the institution’s own students, a school could
put new response systems into place, such as the victims’ ser-
vices offices and bystander intervention programs used to such
great effect by the model universities discussed previously. By
having such response systems in place, particularly by bringing
expert victims’ services professionals onto its staff, schools
would be much more likely to be prepared for sexual and other
gender-based violence cases, including the high-profile and/or
particularly complicated cases many schools will have to man-
age. They will also be in a better position to create prevention
programs that will reduce sexual violence on the campus as a
whole, thereby reducing the chances of those high-profile and
complicated cases. Thus, having accurate data on sexual and
related violence among their students will set schools on the
path most likely to minimize the expensive liability they risk
in such cases.

The benefits for students, prospective students, and parents
of the proposed survey are clear, since prospective students and
parents will have more accurate information about the inci-
dence rates of sexual violence on various campuses where the
prospective student might live. In addition, this information
will be comparable school to school, since all schools will use
the same survey instrument. Once students are on campus, more-
over, they will get better education and services related to vio-
lence that almost certainly will impact their lives in some way.

Less obvious but no less important, this study shows that the
benefits for schools of requiring such data collection do not end
with the reduction of liability discussed previously. First, a
required survey would get rid of the “false fear” regarding
public image that both the legal analysis and the research con-
ducted for this article indicate exists at many schools. Particu-
larly in the beginning, evidence suggests that the surveys are
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likely to “normalize” each institution’s experiences in the
sense that the incidence rates of violence at individual schools
are likely to be similar to the national average. The survey
results of nine schools were shared as a part of the research dis-
cussed here (even though the survey results were not
requested), and all nine schools’ sexual violence incidence
rates were close to those found in national studies. Moreover,
the experience of the two model universities discussed previ-
ously indicates that high sexual violence rates may not harm
a school’s public image in the eyes of prospective students and
their parents if the data are both similar to national statistics and
are presented in the context of educational programs and ser-
vices that the school provides to address the problem. Last but
hardly least, by taking schools’ current public image dilemma
and the counterintuitive effects of low victim-reporting off the
table, schools that address the sexual violence problem proac-
tively and comprehensively will reap reputational benefits for
doing so, rather than experiencing reputational harm as they
currently fear they will.

Second, the research presented here illuminates a different
benefit of the mandated survey, particularly for those schools
conducting these surveys at their own expense and for the fed-
eral government, which funded a third to a half of the surveys
discussed in this study. Although a mandated survey adminis-
tered nationwide would inevitably be more expensive, it would
also be much more efficient to create one survey to be adminis-
tered individually by schools than to constantly recreate indi-
vidual surveys for one or a small group of schools. In
addition, it is worth noting that the data of the individual sur-
veys discussed in the previous paragraph were not always eas-
ily comparable due to differences in the survey instruments
such as the types of sexually violent behaviors measured and
the time periods about which students were asked (e.g., vio-
lence occurring in the last year or since the student came to col-
lege). The use of the same instrument with a survey mandated
by ED would also be more efficient because it would make
comparisons much easier. Even schools that have been investi-
gated by OCR and/or DOJ would potentially benefit, in light of
the Resolution Agreement those agencies recently entered into
with the University of Montana (UM), which requires the uni-
versity “[t]o develop one or more annual climate surveys for all
students to ... (2) gather information regarding students’
experience with sex discrimination while attending the Univer-
sity” (Bhargava & Jackson, 2013, p. 29). If UM were already
administering a mandated ED survey, DOJ/OCR may not have
needed to order it to undertake this research, which the UM will
have to fund, never mind that the university might have
avoided the investigation entirely if it was already conducting
such research and using the data to craft effective institutional
responses.

The experience of both of the model universities identified
by this study also indicates that schools that have an accurate
sense of the scope and dynamics of the sexual violence problem
among the institution’s students may experience additional
benefits. For instance, the surveys done by this study’s two
model universities have led to their faculty using the data

collected for many scholarly publications. While this would
be less likely with a mandated survey that faculty could not
design themselves, the legislation or rule could be crafted to
allow and set parameters for individual faculty members to add
questions to the survey to pursue research interests related to
sexual or other forms of gender-based violence. Doing so could
encourage faculty scholarship and publication in the area and
bring in research grants. The faculty scholarship and publica-
tion that were enabled by the data collected by the model uni-
versities’ surveys demonstrate a significant additional benefit
to schools of this research.

These last benefits for schools also suggest areas for future
research. First, it would be helpful to determine whether suc-
cessful and unsuccessful OVW grant applicants have included
conducting surveys of sexual violence incidence rates in their
grant applications. Similarly, future research could explore the
considerations and decisions to participate or not by the schools
who were offered that opportunity in the regional study men-
tioned previously. Second, gathering more detailed information
as to the cost of conducting such surveys could determine how
many resources can be conserved through avoiding duplication
of effort and other inefficiencies, as well as provide an estimate
for the cost of such a survey. Finally, it would be useful to
determine how many schools have used broader-based surveys
such as campus climate studies (e.g., http://www.rankin-con-
sulting.com/) or the National College Health Assessment
(American College Health Association, National College
Health Assessment II, n.d.) to measure sexual violence, and
whether data from those surveys have impacted the institu-
tions’ response systems.

Conclusion

In sum, both legal and experience-based reasons support amend-
ing the Clery Act or creating new ED regulations mandating that
all higher education institutions regulated by ED survey their
students approximately every 5 years about students’ experi-
ences with sexual violence. Reviews of the legal research con-
ducted regarding the three relevant federal legal regimes show
serious disincentives for schools to encourage victim reporting
and proactively address sexual violence on campus. Moreover,
the original research carried out for this article shows that the
experience of institutions that have voluntarily conducted such
surveys suggests many benefits not only for students, prospec-
tive students, parents, and the general public but also for schools
themselves. These experiences confirm the practical viability of
the mandated ED survey proposal.

Major Findings

1. Colleges and universities face conflicting legal incen-
tives regarding encouraging victims to report sexual
violence. These conflicting incentives are created
because schools generally have a high incidence of sex-
ual violence coupled with a very low victim-reporting
rate and by the counterintuitive effects on a school’s
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public image when it provides victims’ services that
encourage victims to report. Those counterintuitive
effects make a school that is doing more to address sexual
violence look less safe, due to its high reports of violence,
than a school that is ignoring a campus sexual violence
problem, not providing services to victims, and therefore
continuing to have few to no reports of violence.

2. Institutions that have stopped relying exclusively on
victim reporting and that have started anonymously sur-
veying all students regarding their experiences with
sexual violence are able to collect more accurate,
school-specific data about the incidence rate of sexual
violence among their students. These more accurate
data have the potential to spur schools to improve their
institutional responses to campus sexual violence,
although these incentives may not be created if the sur-
vey results are not released to the public.

3. Sexual violence surveys’ more accurate data can elim-
inate the public image dilemma that occurs when
schools rely mainly on victim-reporting, especially if all
schools participate in and administer the same survey to
their students. The Clery Act should therefore be
amended or the Department of Education (ED) should
pass new regulations requiring all schools to conduct
at regular intervals a common sexual violence survey
designed by ED. Doing so would create numerous ben-
efits for students, prospective students, parents, the gen-
eral public, and even schools themselves.
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Notes

1. Forinstance, Krebs et al. surveyed students at two schools for a study
published in 2007. The report made available to the public showed
an average of 19% of the total number of students aggregated from
both schools in the survey experiencing completed or attempted sex-
ual assault since entering college. However, in reports written for
each individual school and made available for this study, at one
school, 20% of the students surveyed experienced completed or
attempted sexual assault and at the other 18% of the students sur-
veyed experienced completed or attempted sexual assault. In a study
involving some of the same researchers from the 2007 study and
using similar methodology but on four different colleges (all Histori-
cally Black Colleges and Universities), the average of all the stu-
dents surveyed who experienced completed of attempted sexual
assault in college was a little over 14%. The individual schools’
reports, again written for each individual school and made available
for this study, showed prevalence rates of 16%, 14% 14%, and 12%
(Krebs, Lindquist, & Barrick, 2010).

2. A fair number of cases decided under Title IX are against school
districts, not colleges and universities. However, while factors like
the age of the students and level of close supervision by teachers
and other school officials can influence the outcome of a case, there
is significant commonality among the kinds of institutional
responses that schools at all levels of education use, as well as sig-
nificant commonality in how courts judge those responses. More-
over, because Title IX applies to all levels of education, as long
as the school accepts federal funds (Office for Civil Rights,
2001, pp. 2-3), while the factual similarities (such as school type,
student age, etc.) are always helpful in comparing cases, legal ques-
tions decided in a case involving one kind of school are still appli-
cable to other types of schools, including colleges and universities.
How “mandatory” a particular court decision is for another court
deciding a similar case depends on factors such as the court’s jur-
isdiction, not the school’s characteristics.

3. Note that one company, the National Center for Higher Education
Risk Management (NCHERM)), has collected a wide range of letter
of findings for which NCHERM has filed Freedom of Information
Act requests. NCHERM provides those for free to the public at
http://www.ncherm.org/resources/legal-resources/ocr-database/.

4. Those who conducted the surveys at these two model universities
have agreed to allow the author to share their names with any
readers who so inquire. Readers may contact the author for that
information.
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